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The United States has the most expensive health system in the
world, costing over 17% of the country’s gross national product.
Of the nation’s total health costs, slightly less than half is paid through
the public sector (especially the programmes Medicare and Medicaid),
and slightly more than half through the private sector (especially
private insurance companies). The largest portion of health spending
(33%) goes to hospitals, about 80% of which are designated non-prof-
it. U.S. hospitals receive 60% of their income from taxpayer funds,
and have an average profit margin of 8%. Despite its massive health
expenditure, 27 million people in the U.S. have no health insurance.

This brief statistical overview highlights some of the ma-
jor paradoxes of the American health care and hospital systems.
As Rosemary Stevens writes in her unsurpassed study In Sickness and
in Wealth, ‘[t]he essential dilemma for American hospitals is that they
are both public and private.”? The vast majority of hospitals are pri-
vately owned and operated, but receive a large part of their revenues
from public spending. In addition, hospitals work both to serve the
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public, and to generate profits. The complex funding mechanisms
and contradictory missions of U.S. hospitals have resulted in high
costs and serious obstacles to universal access.

This chapter examines one particular aspect of the paradox: U.S.
hospitals’ obligations to serve those who cannot pay. While hospitals’
commitment to the poor has changed dramatically since the nation’s
founding, these institutions are still expected to provide some un-
compensated care, or ‘charity’, for the many Americans who fall
through the system’s gaping holes. The paradox has only intensified
as hospitals partially transformed from charities to profit centres, and
as funding sources moved from voluntary donations to patient fees
and public and private insurance. After briefly tracing the history of
these transformations, this chapter will focus on the period since 1970
to examine how the public, media, and government have responded
to the tension between hospitals’ profit-making and charity-giving
roles. The failure of the United States to adopt universal coverage has
led to the continuing practice of channeling public funds to private

institutions that provide what is still called “charity care.’

The Hospital Paradox

Hospitals in the United States fall into three general categories:
voluntary (now called non-profit), public, and for-profit. The first
voluntary hospitals, based on the British model of private ‘non-prof-
it institutions funded by philanthropy or patients’ contributions’,®
opened in Philadelphia and New York in the two decades before the
American Revolution. Public institutions run by local governments also
have a long history in the U.S., including almshouses or poorhouses

(which sometimes served a health care function), municipal and county
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hospitals, and state insane asylums. The federal (national) government
funded marine hospitals for the care of sick and disabled sailors and,
by the twentieth century, a system of hospitals for veterans. A third
category, proprietary or for-profit hospitals, emerged in the late nine-
teenth century. Until the 1970s, most proprietary hospitals were small,
and owned by physicians.*

But these categories do not capture the complex and shifting mix-
tures of funding sources and patient populations that characterise
most hospitals in the U.S. The voluntary hospital, especially, has been
a tangle of contradictions. Founded to provide free care to the indigent
poor, by the late nineteenth century most had also begun accepting
paying patients (in part to fund their charity services). And, although
heavily dependent on individual donations, voluntary hospitals were
never entirely private; state and local government contributions to
these types of hospitals were common throughout the 1800s. Private
charity coexisted with traditions of local government responsibility for
paupers or the indigent that dated back to the Elizabethan Poor Law.®

Despite this long tradition of public support, voluntary hospitals
vigorously asserted their autonomy from government interference,
particularly their right to choose which patients to accept. This was
especially true in the case of racial segregation: the widespread refusal
of voluntary hospitals to accept patients of colour led to the establish-
ment of separate institutions, owned and run by African Americans,
by the late nineteenth century.® The ideology of voluntarism also played
a powerful role in the defeat of proposals for compulsory health
insurance legislation in the 1910s, when it was invoked by hospitals,
physicians, and business leaders alike, who all insisted that government
intervention would erode individual choice in medical care.”

Hospitals’ mixing of public and private intensified during the
Great Depression, when private voluntary hospitals insisted that they

deserved increased funding from the government to meet the heavy
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demand from patients who could not pay. Some threatened to close their
doors if state subsidies were not forthcoming. In 1934, the American
Hospital Association declared that ‘local government funds should be
used to pay for service in voluntary hospitals’ because ‘the care of the
indigent sick is the fundamental responsibility of government bodies.’
Government responded, and by 1935, the amount received by U.S.
voluntary hospitals from state and local tax funds had surpassed their
receipts from private charitable giving. But the increase in government
funds did not disturb the voluntary hospitals’ private orientation, and
indeed inspired them to reassert it. As one administrator said, hospitals
should “welcome governmental assistance to aid us in rendering help,
but never permit Government to control us.”

This blend of public funding and private control would find
its greatest expression in the post-war federal hospital construction
programme known as Hill-Burton, which emerged out of fight for
national health insurance led by President Harry S. Truman from
1945 to 1950. Conservatives in Congress sought to forestall a na-
tional programme by supporting only one part of the proposal,
hospital construction, that would expand access but fall far short of
universal coverage. The Hill-Burton Act aimed to use federal, state,
and local funds to build new hospitals in the 40% of U.S. counties that
lacked them. By the end of the twentieth century, Hill-Burton would
help finance 6,800 hospitals, health centres, and nursing homes in
4,000 communities around the country. Although the post-war hospi-
tal system was built with government dollars, Hill-Burton preserved
hospitals’ managerial autonomy by law, and even allowed Southern
hospitals to continue the practice of Jim Crow racial segregation until
the mid-1960s.°

Since Truman’s national health insurance proposal was defeat-
ed, hospital construction was not accompanied by any provision for

people to pay for care in the new hospitals. Hospitals themselves
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had already invented the Blue Cross system of service benefits for
hospital care, at the beginning of the Great Depression. Throughout
the 1940s and 1950s, private health insurance, including Blue Cross,
Blue Shield for physicians’ fees in the hospital, and commercial
indemnity insurance, paid for a large and growing portion of care
in hospitals (and inarguably helped encourage overuse of hospitals
and subsequent inflation of hospital costs).* Labour unions, which
had previously supported national insurance, in the 1950s decided to
focus on obtaining Blue Cross or commercial hospitalisation coverage
for their members through collective bargaining. This shift, alongside
federal regulations that gave favorable tax status to employer-pro-
vided insurance, unintentionally created the distinctive U.S. system
of health insurance tied to employment.™

But private health insurance left out large portions of the popu-
lation: the poor, workers in jobs without benefits, and especially the
elderly. Hospital and insurance officials warned that if a way was not
found to cover these vulnerable groups, the government would have
to step in. Their predictions came true when Medicare (social insur-
ance coverage for people age 65 and over) and Medicaid (state-federal
coverage for the poor) were approved by Congress in 1965 as part
of President Lyndon B. Johnson's ‘Great Society’.!?

While bringing health coverage to millions for the first time,
Medicare also proved to be a financial windfall for hospitals. Thanks
to extensive lobbying by the medical profession and hospital industry,
the legislation expressly forbade any regulation of physicians’ fees
or hospital costs. Hospitals would charge Medicare ‘retrospectively’
(after services were delivered) for what hospitals themselves deemed
‘reasonable costs’, plus an additional 2% (known as ‘cost plus’).
In the decade following Medicare’s passage, the average cost per
patient per day more than doubled, and hospitals’ total assets rose
from $16.4 billion to $47.3 billion. Alongside the growing costs of
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medical care in general (due to new technologies and treatments,
higher labour costs, and overall inflation), Medicare payments
to doctors and hospitals helped drive the rise in national health
expenditures from $198 per capita in 1965 to $336 by 1970."

The American Medical Association had hired actor Ronald Rea-
gan in 1961 to decry the Medicare proposal as a herald of socialism."*
But, as Rosemary Stevens has explained, Medicare’s massive infusion of
government funding had the ironic effect of making hospitals behave
even more like private businesses. ‘Market-oriented behavior,” Stevens
writes, “was a rational response by hospitals to the structures and incen-
tives built into Medicare’ that allowed hospitals to bill for whatever and
how much they wished. One result of Medicare’s ‘golden river of money’
was to ‘bring hospitals into prominence as enterprises motivated by
organizational self-interest, by the excitement of the game, by greed.”®

Medicare’s largesse also encouraged for-profit hospitals to enter
the game. To the nation’s small sector of physician-owned proprietary
hospitals were added new, massive investor-owned hospital chains,
which appeared for the first time in the late 1960s directly as a result
of Medicare’s willingness to reimburse at cost plus— “Essentially, the
federal government gave hospitals a blank check’, as business writers
Sandy Lutz and E. Preston Gee put it. Copying the business model of
successful hotel and fast-food chains, a new investor-owned hospital
sector grew quickly. By 1971, the for-profit Hospital Corporation of
America (later known as Columbia/HCA) owned 23 hospitals, and
competed with 37 other investor-owned health care conglomerates.®

In 1980, Arnold Relman, editor of the influential New England
Journal of Medicine, warned of a new ‘medical industrial complex’,
‘alarge and growing network of private corporations engaged in the
business of supplying health-care services to patients for a profit.’
Relman saw dangers in the inherent contradictions between health

care as a market product and as a public good. He argued that
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corporate health care was at odds with the goals of cost control
and improved health outcomes, because profit-making providers
had no incentive to reduce utilization or to treat uninsured or very
sick patients. Finally, the medical-industrial complex (as President
Dwight D. Eisenhower had earlier cautioned of the military-indus-
trial complex) could exercise ‘unwarranted influence’ in politics,
and especially might use its new power to block regulation and
comprehensive reform."”

Relman was certainly correct that for-profit providers would build
powerful lobbying organizations and hold considerable influence over
health politics.’® But in contrasting corporate hospital chains with
a non-profit sector that served as the bastion of public service
and patient-oriented care, Relman’s picture of the medical-indus-
trial complex missed an even more momentous transformation:
non-profit hospitals were rapidly adopting the practices of their
for-profit competitors.”

Medicare’s funding structure, as noted earlier, had already
encouraged non-profits to seek ways to maximise reimbursements.
As large corporate chains began to compete for patients and Medicare
dollars, non-profit hospitals joined the cutthroat business game of
the 1980s. Policy scholar Bradford R. Gray has noted that non-profits
increasingly behaved more like for-profits throughout the decade,
including moving into activities previously anathema to the charity
sector like advertising and marketing, borrowing to fund capital
improvements, subcontracting services, and merging and acquir-
ing other hospitals. ‘Business terminology and business thinking
have pervaded the non-profit hospital world’, Gray concluded in
his 1991 study.®

One result of this increasing business orientation was a shift in
hospitals” rhetoric about their role in the community. For example,

Children’s Memorial Hospital, a longstanding charitable institution

227 10.5920/ PoliticalEconomy.06



The Political Econony of the Hospital in History

in Chicago, issued a new mission statement in 1980 intended to
‘bring Children’s into the reality of the eighties.” Replacing its 1886
statement that Children’s was “dedicated exclusively to the free
care and treatment of children from three to thirteen years of age’,
the reworded mission promised ‘[t]o provide infants and children
the maximum quantity and quality of comprehensive health care
within the available resources of the hospital.’*!

Health writer Elisabeth Rosenthal describes a similar change
of language in her description of a non-profit Catholic hospital’s
‘journey from charity to profit.” In the 1980s, Providence Hospital in
Portland, Oregon altered its mission statement to include ‘stewardship’
of resources alongside more traditional religious hospital notions
of justice and compassion. The Catholic nuns who ran Providence
went to school for business degrees, increased the size of administra-
tion, and hired professional “coders’ to maximise Medicare billings.
The hospital used borrowing and profits to invest heavily in
capital ‘improvements’, including a lobby that welcomed patients
with “marble columns’, ‘a fountain with jumping salmon’, and ‘ex-
pensive art’. In 2013 Providence’s chief executive officer was paid
$3.5 million a year.?

In that same year, 7 of the 10 most profitable hospitals in the U.S.
were ‘non-profit’.?® What, then, is the distinction between for-profit
and non-profit hospitals? How have the majority (around 80%)
of hospitals remained officially ‘non-profit’,** even as their prof-
it-seeking behaviors vastly increased? In order to retain the de-
sirable legal designation of tax-exempt charitable organizations,
non-profit hospitals have had to meet certain requirements, known
variously as ‘charity care’, ‘community service’, ‘community benefit’,
and ‘uncompensated care’ obligations. While rooted in hospitals’
charity origins, these requirements and their definitions have changed

significantly over time.
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Caring for the Poor: From Charitable Mission

to Regulatory Requirement

‘Charity’ meant two somewhat different things in early U.S. hospitals.
Hospitals themselves sought charitable gifts from wealthy donors and
the general public to maintain buildings, pay staff, and establish endow-
ments. At the same time, voluntary non-profit hospitals existed to provide
charity to the deserving poor. Pennsylvania Hospital was founded in
1757 “for the relief of the sick and miserable’, and its seal depicted the
story of the Good Samaritan.” This dual charitable tradition—as receiver
and giver of charity—continued even as voluntary hospitals increasingly
admitted paying patients starting in the late nineteenth century.

The definition of a charity hospital has never been fixed. For the
nineteenth and good part of the twentieth century, hospital charitable
status was based on a vague notion of ‘public benefit'. As Rosemary
Stevens describes it, hospitals ‘did not have to offer services necessarily,
or even primarily, to serve the poor... It was assumed, rather, that the act
of benevolence itself...should be recognized’ by charitable exemption.”
In 1956 the Internal Revenue Service issued more specific standards for
charitable hospitals, requiring them to provide ‘free or reduced-care to
patients unable to pay’, but only within the hospital’s financial ability.
Alittle over a decade later, in 1969, the IRS eliminated this “charity care
standard” altogether, and issued a new ‘community benefit standard’
that allowed hospitals offering services to the community, such as an
emergency room, to receive the charity designation even if they did not
provide free care.”® This change came in response to lobbying by the
American Hospital Association, which had ‘pushed hard for a Congres-
sional amendment to the tax laws that would give hospitals tax exempt
status’ without requiring that they give free care to the poor. The Senate
defeated the amendment, but it was promulgated as an IRS regulation
instead, not requiring Congressional approval.?’
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Earlier, the Hill-Burton Act had created a requirement that hospitals
must provide a ‘reasonable volume of services’ to ‘persons unable to pay
therefore” in order to be eligible for federal hospital construction funds.
These conditions, which became known as the ‘uncompensated care” and
‘community service’ clauses of Hill-Burton, were a nod to congressional
advocates of universal access, but at the same time preserved hospitals’
traditional autonomy in choosing to provide free care to those who could
not pay. But the Hill-Burton Act offered no mechanism to enforce these
requirements, and they went virtually ignored for two decades.

The passage of Medicare and Medicaid, alongside the surging
movement for racial equality in the 1960s, led to new demands that
hospitals actually meet their charity care and community service ob-
ligations. The struggle to racially integrate American hospitals had
proceeded later but more swiftly than school desegregation. In 1963,
a federal court ruling (Simkins v. Cone) declared that the Hill-Burton Act’s
funding of segregated hospitals violated the Fourteenth Amendment of
the Constitution guaranteeing equal protection.® The Civil Rights Act
of 1964 banned federal funding for entities that practiced discrimination,
and but it was Medicare in 1965 that finally forced hospitals to stop
blatant racial segregation, since hospitals found to be discriminating
would be denied the new Medicare funds.*

Civil rights laws, however, focused entirely on de jure racial
discrimination and did not attempt to address the poverty that dispro-
portionately affected African Americans. Anti-poverty advocates saw
greater potential in the federal-state Medicaid programme, created in
1965 alongside Medicare. Medicaid was intended to provide compre-
hensive health coverage to the poorest of the poor—those who were
already receiving welfare (public assistance), particularly single mothers
with small children. But Medicaid fell far short of universalism in two
ways. First, states could decide their own eligibility requirements, and

these requirements could be so stringent as to exclude many low-in-
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come people. Medicaid therefore did not eliminate the need for charity
or indigent care, and in fact led to a new definition of ‘indigent’ as a
patient too poor to pay for medical care, but ineligible for Medicaid.
Second, physicians and hospitals were not required to accept patients
with Medicaid (neither were they required to accept Medicare patients,
but Medicaid reimbursement was far lower).* Because the poorest were
in so many areas of the country disproportionately women of colour,
hospitals’ ability to refuse Medicaid patients in effect allowed them to
continue to practice racial and economic discrimination.

In 1970, a landmark lawsuit in New Orleans, Louisiana challenged
hospitals’ refusal of low-income people. Crusading civil rights attor-
neys brought the suit, Cook v. Ocshner, as a class action on behalf of a
group of poor African-American women who had been turned away
from New Orleans hospitals, either because they could not pay a cash
fee or because they were Medicaid recipients. The suit targeted ten
hospitals that had received a total of $18 million in Hill-Burton funds.
The Louisiana district court ruled that the hospitals’ policy of ‘sparingly
admitting or refusing Medicaid patients clearly discriminated against
a very substantial segment of the public and violated the ‘community
service’ obligation under the [Hill-Burton] Act.”®

In response to Cook v. Ochsner, the federal government created
new regulations in 1972 requiring Hill-Burton hospitals to devote
three per cent of their operating costs to uncompensated care (the
original proposal was for five per cent) and to open their doors to
patients with Medicaid coverage. But would hospitals comply? Le-
gal aid attorneys predicted that ‘[c]Jonsumers will undoubtedly still
have to take an active role in enforcing the [free care and community
service] requirement... after all[,] the requirement has been around
for years, but the major enforcement activity came only after several

lawsuits by poor consumers.”**
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Holding Hospitals Accountable:

Citizen and Government Action

Cook v. Ochsner was just the beginning of a surge of consum-
er and civil rights activism directed toward hospitals in the 1970s.
The next section of this chapter discusses how activist groups and
state and local governments responded to the growing tension be-
tween hospitals” public-service and profit-making roles by insisting
that hospitals fulfill their obligations to provide some care to the
poor. As Medicare, Medicaid, and Hill-Burton seemingly increased
hospitals” accountability to the public and to the taxpayer, the rise of
profit-seeking by hospitals (both non-profit and for-profit) brought
these longstanding contradictions into even sharper relief, and new
types of activism emerged in response.

Social movements—struggles for change ‘from below’—have
played a critical role in the United States health system. The civil
rights insurgency of the 1950s and 1960s that led to sweeping legal
and political changes also spurred reforms like Medicare and Med-
icaid, which were intended in part to bring the benefits of medical
progress to the poor, elderly, and minority groups on a basis of equality.
Medicare and Medicaid raised expectations that hospitals would play
arole in addressing racial and economic injustices. These expectations
led to citizen action that focused on hospitals’ obligations to low-in-
come Americans. In 1973 the Health Policy Advisory Committee
(Health/PAC), a New Left group dedicated to health care justice,
called on advocates for the poor to “attack... private hospitals when
they take public money but leave behind the public responsibility
to care for everyone.’®

Social activism directed towards hospitals also surged in the late
1960s and 1970s because of a brief period of institutional support from
a government agency, the Office of Economic Opportunity (OEO),
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which had begun providing legal services to anti-poverty organizations
as part of Lyndon Johnson’s War on Poverty.* OEO attorneys worked
with activists from the emerging welfare rights organizations of the
early 1970s to bring suits against hospitals that discriminated against
the poor. This was the approach that had led to court victories in
the Cook v. Ochsner case.

While Cook invoked Hill-Burton to demand that hospitals treat
Medicaid and low-income patients, another legal strategy pointed to
non-profit hospitals’ tax-exempt status. In a 1971 case, OEO attorneys
and citizens’ groups in Kentucky filed a lawsuit not against individ-
ual hospitals, but against the departments of Treasury and Internal
Revenue in Washington, D.C., “for illegally granting tax exempt status
as ‘charitable’ institutions to hospitals which refuse to treat people
who can’t pay.” The citizens groups involved in the suit, ranging from
welfare rights and tenants’ organizations to the Association of Disa-
bled Miners and Widows, alleged that a woman died giving birth at
home after the tax-exempt Prestonburg General Hospital ‘refused to
admit her without a $259 deposit and refused to accept a check for
that deposit... The same hospital refused to treat a 5-year-old boy’s
broken leg because the parents had no money.”¥” By filing suit against
the government rather than specific hospitals, though, the plaintiffs
overreached, at least according to the U.S. Supreme Court, which ruled
they had no standing to sue.* Later attempts to use charity tax status
to demand care for the poor would focus primarily on individual
hospitals (see below).

Activists also demanded strong enforcement of the new 1972
Hill-Burton uncompensated care and community service obligations.
In a speech to hospital leaders, Richard H. Mapp of the Urban League,
a prominent civil rights group, called the new regulations ‘a minimum
effort, but it was nonetheless a welcomed effort after a quarter-century

of inaction.” Mapp attacked the hospital lobby’s undue influence in
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Washington, demanding that lawmakers ‘giv[e] as much consideration
to the needs and concerns of the poor as is given the hospitals and
powerful medical groups who often place their own welfare above
the welfare of those less fortunate than they.”®

But hospitals continued to find ways to evade free care require-
ments. In 1975 an investigation of Hill-Burton hospitals in 11 Southern
states found virtually no enforcement and little provision of free care,
concluding that ‘it is clear that the [Hill-Burton charity care] regulations
are little more than empty words...”* Consumer activists and advocates
for the poor continued to press for stronger regulations and launched
campaigns to inform patients of their rights to demand free care from
hospitals. The community group Alabama Coalition Against Hunger
in 1980 distributed 11,000 wallet cards to inform consumers of the
Hill-Burton free care regulations. According to organisers, ‘Our basic
goal...was to make Hill-Burton a household word.”*!

But Hill-Burton activists had only partial success. In 1978, 73% of
hospitals in California, for example, failed to meet the free care regu-
lations. By 1981 that number had decreased, but not by much: 45% of
hospitals in the state were still out of compliance, due to ‘loopholes,
sloppiness and even outright lying’, according to health advocates.
When a ‘flood of groups’ including civil rights, senior citizens, and
feminist health organizations testified for stronger enforcement, “a minor
furor’ ensued when it was revealed that ‘San Jose’s O’Connor Hospital
had no knowledge it was a Hill-Burton facility, despite its receipt of
$1.6 million in Hill-Burton funds.” That a hospital itself was unaware
of its obligations and its funding source, despite activists” attempt to
make Hill-Burton a “household word’, points to the daunting complexity
of U.S. hospital financing and its byzantine regulatory regime—obstacles
not only to enforcement, but to basic public understandings of how
hospitals function, and corresponding difficulties for social movements

to effect change.®
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In the budget-cutting frenzy of the 1980s, the Reagan administration
reduced Medicaid reimbursements so severely that hospitals drastically
increased ‘patient dumping’, the practice of transferring uninsured or
Medicaid patients from private to public hospitals. In 1984 the city of
Chicago experienced a 500% increase in such transfers, from less than
100 to 600-700 a month.* Dumping became so widespread that in
1986 Congress created the Emergency Medical Treatment and Active
Labor Act (EMTALA), requiring hospitals to examine and stabilise all
patients who arrived at the emergency room. While EMTALA reduced
but did not completely end the practice of patient dumping, the law
cemented the emergency room'’s role as the only place in the U.S. health
care system where access is legally required. EMTALA did not create
anew obligation to provide free care; it only requires hospitals to wait
to bill patients until after they are stabilised. Since it also tended to in-
crease costs by encouraging expensive emergency room visits, EMTALA
was not seen as a victory by health justice advocates.*

In the 1980s and 1990s, hospital activists confronted the growing
power of the for-profit sector as private corporations like Columbia/
Hospital Corporation of America (HCA) acquired hospital systems
throughout the country. In Houston, Texas, for example, for-profit
giant Humana operated three hospitals, eight clinics, and the group
health insurance plan and HMO (Health Maintenance Organization)
that financed patient care in all its facilities. This health-care consoli-
dation, reminiscent of the age of Rockefeller, came under criticism by
local physicians (and the Health /PAC advocacy organization, which
referred to the situation as "Humana-izing Health Care’). In response,
Humana agreed to lease out management of the clinics, but retained
control over its hospitals and health insurance plans.*

Advocates feared that the growing power of for-profit hos-
pital corporations would lead to further abrogation of hospitals’

responsibilities to the poor. In Kentucky, Humana’s corporate home
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state, the firm owned seven hospitals but refused to pay into a state
‘Fair Share’ fund to ‘spread the burden of caring for the uninsured.’
Humana insisted that it contributed to care of the poor ‘by paying
taxes on the money it makes, and by treating indigents at [Lou-
isville’s] University Hospital.” Indeed, Humana paid the state $6
million annually to rent the formerly non-profit University Hospital.
But a newspaper investigation found that almost the entire $6 million
actually went right back to Humana in the form of state payments
for indigent care. Humana Chairman David A. Jones defended his
company’s practices, stating that ‘[i]Jndigent care is a societal prob-
lem that must be solved by government, not the hospital industry.’
The Louisville Courier-Journal pointed out that Humana earned $193
million in profits in 1984 and paid Jones $18.1 million, making him
the second-highest paid executive in the country.*”

Humana would eventually sell its hospitals and move into the
more lucrative health insurance business, but its rival Columbia/
HCA soon took its place as the for-profit nemesis of the consum-
er movement. By the mid-90s Columbia/HCA owned 350 hospi-
tals throughout the country and took in $20 billion in revenues.
As the chain continued to aggressively pursue new acquisitions,
some communities began to push back. Rhode Island’s attorney
general cancelled Columbia/HCA’s attempted 1997 purchase of
a non-profit hospital after protests by senior citizens and nurses’
organizations and an investigation by state representative Patrick J.
Kennedy (son of Edward Kennedy and nephew of JFK).*

When advocates failed to prevent for-profit acquisitions, they
demanded promises of continued charity obligations from the new
owners. In the late 1990s HCA / Columbia acquired two major nonprofit
hospitals in San Jose, California and proposed merging them. Consumer
groups sought a commitment to ‘more free medical care for San Jose

residents as part of the hospital transfer.”* When two for-profit giants
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(Vanguard and Tenet) vied to purchase non-profit Allegheny Health
Network’s bankrupt chain of Philadelphia hospitals in 1998, protesters
under the banner of ‘Coalition for Patients Not Profits” declared “We
must send a loud and clear message to the new owner of Allegheny that
we intend to protect our indigent poor.” The Coalition, which included
senior citizens, welfare rights, and provider groups, demanded that
the new owners not close hospitals or reduce service and ‘maintain an
obligation to provide care for the indigent.”*

Absent Hill-Burton funding and tax exemptions, for-profit
hospitals had no official or enforceable requirements to provide care
to the uninsured (except for emergency care). When for-profits entered
hospital markets, activists and local governments tried to extract guar-
antees of commitment to the poor via ad hoc agreements and simple
promises. Such arrangements were even more difficult to enforce than
the anemic Hill-Burton and IRS requirements. As with non-profits,
some for-profit hospitals provided a notable amount of free care, some
(like Humana) very little (exact amount are impossible to measure
due to, of course, little to no enforcement and scattershot reporting
requirements).’! In the new millennium, debates over the for-profit
sector’s contribution to charity care faded as public attention turned
to new scandals. In 2000, Columbia/HCA paid $95 million to settle
multiple accusations of fraud, which included massively overbilling
Medicare and providing financial rewards to physicians who referred
patients to HCA hospitals. Leaders of HealthSouth Corporation, which
owned rehabilitation hospitals and clinics throughout the U.S. South,
actually went to prison in 2006 for accounting fraud and bribery.*

Despite their aggressive acquisitions and high-profile antics,
for-profit hospitals did not come to dominate the U.S. health system.
After many selloffs, and with some big players (such as Humana)
abandoning the industry altogether, today for-profits constitute only

about 25% of all community hospitals.” The tension between hospitals’
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charity and profit missions would reach a boiling point not in the
for-profit sector, but the non-profit, as the revenue-maximizing be-
havior of an esteemed academic medical centre led to a public outcry.

The scandal involved the Yale-New Haven Medical System in
Connecticut, which included Yale University’s storied hospital and
medical college as well as other non-profit hospitals around the state.
In the 1990s, Yale-New Haven adopted new, aggressive collections tac-
tics to recoup money owed by former patients. These practices became
national news when the Wall Street Journal reported the story of a 77-
year old New Haven man who still owed the hospital tens of thousands
of dollars for his late wife’s cancer treatment. Yale-New Haven ‘sued
him, put a lien on his house and seized most of his bank account.”* The
hospital system took uninsured former patients to court, garnished up
to 25% of their paychecks, and even forced them to foreclose on their
homes. Connecticut labour unions and anti-poverty advocates who
publicised these stories emphasised how Yale-New Haven’s harsh
tactics stood in sharp relief against its status as “a non-profit, charitable
teaching hospital...the largest, most prestigious hospital in the state and
the largest ‘safety-net’ provider of healthcare to the poor and uninsured
in the city of New Haven.”®

The publicity led to protests that were ‘long, loud, and visible.’
Ahealth care workers union erected a large billboard, that could be seen
from the main hospital’s windows, containing only the word ‘SHAME.
The state attorney general and lawmakers stepped in, and soon the
hospital system changed its billing practices and, in 2005, replaced
its entire leadership. Today, Yale-New Haven has become a model of
cooperation with the local community, including providing funding
for clinics and donating land for low-income housing.*

But the lessons of Yale’s scandal did not change much behavior
in the non-profit hospital sector. Throughout the 2000s, non-profits’
profit-seeking, charity-minimizing actions continued to elicit shock
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from the public, media, and local politicians. For example, a 2005 inves-
tigation by the Salt Lake Tribune found that the Intermountain Hospital
Corporation (IHC), which operated 19 hospitals and numerous clinics
in the state of Utah, filed 723 debt-collection lawsuits in a single year.
Intermountain, which included the University of Utah hospital, was a
fully non-profit chain. ‘Charities shouldn’t sue people’, health activist
Steven DeVore told the Tribune. DeVore lobbied unsuccessfully for state
legislators to revoke IHC’s tax-exempt status.”

To counter arguments like DeVore’s, non-profits frequently,
and ironically, justified their aggressive billing practices by invoking
their status as charity institutions. They had to pursue every possible
dollar to cover the costs of free care, they argued.[W]e provide a lot
of charity, and do a lot of good in the community’, an Ohio hospital
executive told National Public Radio. In order to provide that charity,
‘we have to collect payment from those who can afford to pay us.”*

The non-charitable behaviors of non-profit hospitals brought further
attention to the question of tax exemption. In the most well-known ex-
ample, tax officials in Champaign, Illinois revoked the tax-exempt status
of Provena Hospital in 2003 for failing to provide sufficient charity care.
Provena was a Catholic hospital, but its $800,000 annual expenditure
on ‘charitable activities” was less than its $1.1 million savings in local
property taxes. Even though neither federal nor Illinois law specified
how much charity care or community benefit non-profits were required
to provide to maintain their status, the state Supreme Court agreed
that Provena no longer qualified as a charity. The Illinois Hospital
Association, the state lobbying group for the hospitals, objected to the
decision on the grounds that ‘Imposing new tax burdens on a hospital
could force it to reduce services and increase health care costs.”*

The growing attention to hospitals’” behavior from activists,
media, and state governments was not welcomed, but could no longer

be ignored. What one reporter called the “uninsured billing/ charity-care
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tsunami’ (meaning the flood of bad publicity for hospitals) was leading
to a moment of reckoning. ‘There is no question’, the industry journal
Modern Healthcare admitted in 2004, ‘that a lack of clarity of mission
and poor reporting by many in the industry invited this deluge of
scrutiny...Some hospitals and systems really do act like for-profits,
and they threaten to damage the many providers with a patient-first
mentality.”®® More unwelcome publicity arrived in the form of a series
of class action lawsuits brought by high-profile anti-tobacco attorney
Richard Scruggs against twelve hospital systems across the country.
The suits alleged that the hospitals ‘failed to conduct [themselves] as the
charitable entit[ies they] purport to be’, that they provided insufficient
care to the poor and uninsured, and that they ‘charged unreasonable and
excessive rates for medical care’ and engaged in ‘aggressive, abusive
and humiliating collections practices.” The Wall Street Journal noted that
‘The suits are coming at a difficult juncture for the hospital industry,
whose practices toward the uninsured are under scrutiny.”®

Scruggs’s class action lawsuits failed; judges ruled that only the
government, not private individuals in court actions, could enforce
the tax code against hospitals.® Still, the industry had been put on the
defensive. If hospitals did not take steps to show they were deserving
of their tax exemptions, Modern Healthcare warned, government would
step in.®®

This prediction came true in 2006 when a Congressional sub-
committee began investigating non-profit hospital practices, and the
New York Times reported that Congress “will set standards for the industry
if it does not do so itself.”* ITowa Senator Charles Grassley, a longtime
critic of the hospital industry, was angered that hospitals “continu[ed]
to act uncharitably’; not only did they fail to provide significant char-
ity care, but they also paid excessively high salaries to executives,
and used their profits to move out of poor areas and build new hospitals

in wealthier suburbs. Grassley wanted to impose minimum requirements
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for uncompensated care, and to fine hospitals that did not comply.®
He would soon have an opportunity to bring his proposals to fruition,
as Congress enacted, and Barack Obama signed into law, the most
sweeping changes to the health system since Medicare and Medicaid.

The Affordable Care Act and the Fate of Charity Care

In 2010, Congress passed the Patient Protection and Affordable Care
Act, the most far-reaching health reform since Medicare. The legislation,
which became known as the Affordable Care Act (ACA) or Obamacare,
represented a retreat from the goal of universal coverage that health re-
formers had sought for decades. Instead, the ACA attempted to expand
health coverage incrementally, by expanding Medicaid and creating a
system of subsidised private insurance plans.® Since the Supreme Court
in 2012 made Medicaid expansion voluntary on the part of the states,
the ACA ended up covering even fewer people than expected. Although
Obamacare has extended health protection to around 20 million people,
over 25 million Americans remained uninsured at the end of 2018.
The need for “indigent care’ is far from over.

The drafters of the ACA assumed that charity care by hospitals
needed to continue, but that it would be balanced out by new benefits to
hospitals. They argued that hospitals that treated large numbers of unin-
sured people would receive a vast increase in reimbursements from the
coverage expansions. In exchange for the projected billions of dollars in
new patient revenues (and to help fund the new system), the ACA would
implement cuts to Medicare reimbursements and subsidies, and require
greater safety and quality accountability from hospitals. As one medical
journal put it, the ACA ‘both giveth to and taketh away from hospitals.”®
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This was also true in the case of charity care. The ACA, espe-
cially through the Medicaid expansion, explicitly intended to reduce
the volume of uncompensated care hospitals were expected to carry.
But non-profit hospitals also faced stronger reporting requirements to
maintain their charitable tax status. The ACA requires hospitals to file
new reports with the IRS enumerating ‘how much money-losing care
they dispense—and how they calculate that number. They also have to
list and value what they’ve done gratis to better their communities.’®
Other provisions reflected Sen. Grassley’s and patient advocates’ earlier
criticisms of non-profit hospital practices by banning non-profit hospi-
tals from taking ‘extreme collections actions’ and charging higher rates
to uninsured patients.”

Rather than heralding a new era in hospital accountability,
the ACA charity care rules are more a case of things remaining the same.
They set requirements for reporting, but not a requirement for actual
amounts of charity care required. Hospitals can still define charity care
as they wish, reporting a wide variety of activities as ‘uncompensated
care.” And they can even opt out of free care completely by paying a
$50,000 fine—a tiny portion of hospital revenues. At least one hospital
has in fact lost its tax exempt status since implementation of the ACA,
but the new charity care mandates are, according to a trade newsletter,
“perhaps too vague to be effective.”!

It's not surprising that the Affordable Care Act reflects the con-
tradictory and ambivalent roles of hospitals in the U.S. health system.
Its attempt to reinforce hospitals’ commitment to uncompensated
care seemingly contradicts the ACA’s overall goal of reducing the
need for uncompensated care altogether. Following the Act’s im-
plementation in 2004, the amount of uncompensated care provid-
ed by hospitals did indeed decline, from a peak of $46.4 billion in
2013to $42.8 billion in 2014, and to $35.7 billion in 2015.7? In states
that did expand Medicaid, hospitals experienced significant reduc-
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tions in charity care. At Seattle’s Harborview Medical Center, for ex-
ample, the proportion of uninsured patients fell from 12% in 2013
to an “unprecedented’ low of 2% in 2014.7

But as the Affordable Care Act faced both judicial challenge
and repeated attempts at repeal by a Republican-majority Congress,
it became clear that the need for uncompensated care would continue
and perhaps even rise. The greatest blow to the ACA’s success has
been the Supreme Court 2012 ruling in NFIB v. Sebelius that upheld
the Act but struck down its requirement that all states expand their
Medicaid programmes for the poor. As of January 2019, 14 conserva-
tive-run states have refused the federal government’s offer of billions
of dollars in Medicaid subsidies to cover low-income working peo-
ple. Only those states that accepted Medicaid expansion have seen
a significant drop in the demand for charity care.

In addition, many of the newly-insured under the ACA have pur-
chased the lowest-cost subsidised plans, which include extremely high
cost-sharing in the form of deductibles and co-payments. By 2016, it was
becoming evident that increasing numbers of patients with high-deduct-
ible policies were leading to more unpaid debts to hospitals.” Finally,
there continues to be millions of uninsured people. These shortfalls in
coverage have led hospital organisations to ask for increased funding
for uncompensated care. The trade journal Modern Healthcare called
for ‘the next Congress [to] reconsider the assumption in the ACA that
uncompensated care for the poor and uninsured would begin to fade
away. As long as exchange enrollment lags and many states refuse to
expand Medicaid, the nation’s safety net hospitals will need—and
deserve—additional support.’”®

In seeking more taxpayer funding even as they continue to be-
have like private businesses, hospitals are continuing a strategy that is
over a century old. American hospitals, with their powerful lobbying

organizations, have proven adept at having their cake and eating it
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too—maximizing their profits while depending on significant subsidies
from government. Despite its intentions, the Affordable Care Act has
not disrupted the United States’s reliance on heavily subsidised private
voluntarism to compensate for the nation’s refusal to adopt universal,
comprehensive coverage. Like Medicare before it, the ACA preserved
and reinforced the hospital’s dual role as both charity and profit centre,
rather than a public service available on equal terms to all.
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